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NATIONAL INSTITUTE FOR HEALTH 

AND CARE EXCELLENCE

Supplementary
Terms and Conditions of Contract

(Ref: NICE_FA_08a) for 
NICE Electronic and Print Content Framework Agreement
THIS AGREEMENT is made the [insert the day that the Purchasing Authority or Beneficiary sign] day of [insert the month and year that the health authority or NHS trust sign] (‘the Purchasing Authority’)

BETWEEN:-

Party 1
[insert the name of the Purchasing Authority] whose principal office is [insert address] (‘The Purchasing Authority’); and 
Party 2
[insert name of Provider] whose registered office is at [insert address of Provider] (‘the Provider’).
WHEREAS:-

(A)
An advertisement was placed by the Contracting Authority in the Official Journal of the European Union on 14 October 2011, reference 2011/S 198-322609 in respect of a framework agreement for the provision of Electronic and Print Content supply to Beneficiaries and from the expressions of interest received, it subsequently shortlisted a number of potential Providers (including the Provider) to participate in a competitive tender.

(B)
On [insert date] the Contracting Authority invited the shortlisted Providers (including the Provider pursuant to this Agreement) to submit offers in respect of the procurement subject to the terms of the various documents comprising or included with the Invitation to Offer.

(C)
On the basis of its offer, the Contracting Authority selected the Provider (and may have appointed other Providers) to provide Electronic and Print Content to [insert name of the Purchasing Authority] in the manner and on the terms described herein.
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1. Defined Terms 

In these terms and conditions the words and expressions below will be interpreted to have the meanings adjacent to them:-

“Agreement” means the whole Agreement, which consists of the Supplementary Terms and Conditions of Contract (reference number: NICE_FA_08a) and any Annexes; the Schedule(s) and any Appendices,  specific to this Agreement.

“Agreement Manager” means a person designated as such by the Provider from time to time as notified in writing to the Purchasing Authority to act as the duly authorised representative of the Provider for all purposes connected with the Agreement, including any authorised representative of such person;

"Agreement Term" means (subject to earlier termination in accordance with its terms or by operation of law) the duration of the Agreement, starting on the Commencement Date, as set out in the Specification or the Schedule;

"Agreement Price" means the monies payable by the Purchasing Authority or any Beneficiaries to the Provider for the provision of the Deliverable(s) as set out in the Order or Schedule(s) to this Agreement. In the absence of agreement by the Parties to the contrary, the Agreement Price shall be inclusive of all taxes, duties, expenses and disbursements save for VAT, at the prevailing rate (if applicable) and shall include the costs of all equipment and materials including all travelling expenses involved and all royalties, licence fees or similar expenses in respect of the making, use or exercise by the Provider of any Intellectual Property or Intellectual Property Rights for the purpose of performance of the Agreement.;  

“Agreement Standard” means such standard as complies in each and every respect with all relevant provisions of the Agreement;

 “Affected Party” means, in the context of Clause 39 the Party whose obligations under the Agreement have been affected by the Force Majeure Event;

“Annexes” means, the Annexes to this agreement and/or ‘orders’ and/or the ‘Agreement’ 

"Authorised Officer" means a person designated as such by the Purchasing Authority from time to time as notified in writing to the Provider to act as the representative of the Purchasing Authority for all purposes connected with the Agreement, including any authorised representative of such person;

"Purchasing Authority" means the organisation (of which is listed in the Beneficiary list) and as detailed in (Party 1) of this Agreement, placing the Order for the supply of Deliverable(s);

"Beneficiary" means entities below which the Purchasing Authority may have purchased on behalf of another Beneficiary as defined in Annex 4. Only those Beneficiaries listed in Annex 4 shall be Party to this agreement and be eligible to use the deliverables as detailed in Annex 1:

(a) the Secretary of State for Health; 

(b) the Department of Health and all agencies thereof;

(c) the NHS Commissioning Board; 

(d) Clinical Commissioning Groups;

(e) any NHS Trust;

(f) any NHS Foundation Trust;

(g) any Care Trust;

(h) Public Health England; 

(i) Monitor;

(j) the NHS Trust Development Authority;

(k) Care Quality Commission;

(l) Healthwatch England;

(m) Health and Social Care Information Centre;

(n) Health and Well-Being Boards;

(o) Local Healthwatch organisations;

(p) Health Education England;

(q) Local Education and Training Boards;

(r) GPs;

(s) Royal Colleges in England;

(t) Local Health Boards (Wales);

(u) the Wales Centre for Health;

(v) the Welsh Ministers;

(w) the Health and Social Care Board (Northern Ireland);

(x) Health and Social Care Trusts (Northern Ireland);

(y) the Northern Ireland Central Services Agency;

(z) special health and social services agencies (Northern Ireland);

(aa) the Department of Health, Social Services and Public Safety (Northern Ireland);

(ab) Department of Health Arm's Length Bodies, including Special Health Authorities (SpHA), Executive Agencies, Executive Non-Departmental Public bodies (NDPB), Statutory Committees and Department of Health-owned companies not provided for above;

(ac) the Medical Research Council; 

(ad) Higher Education institutions engaged in providing NHS commissioned healthcare or NHS commissioned education; 

(ae) independent, private, charitable and voluntary sector organisations which provide NHS-commissioned care or work in partnership with the NHS to provide care to NHS patients, including hospices, cancer support charities and social enterprise organisations;

(af) any body replacing or providing similar or equivalent services to the above; 

(ag) any statutory successor to any of the above;

and "Beneficiaries" shall be construed accordingly;

The Beneficiary list above is subject to the changes throughout the NHS as a result of the Health and Social Care Bill 2012 and shall include any Beneficiaries prior to the Health and Social Care Bill 2012 that remain in effect during the change period. These Beneficiaries include (but are not limited to) Strategic Health Authorities (SHA’s) and Primary Care Trusts (PCTs).

 “Commencement Date” means the date agreed by the Parties in writing or detailed in the Specification or Schedule, on which the provision of the Deliverable(s) is to start;

"Confidential Information" means information, data and material of any nature which either Party may receive or obtain in connection with the operation of the Agreement and:
(i)
which comprises Personal Data or Sensitive Personal Data (as both terms are defined in the Data Protection Act 1998) or (in the case of the Purchasing Authority or any Beneficiary) which relates to any patient or his or her treatment or medical history; 

(ii)
the release of which is likely to prejudice the commercial interests of the Purchasing Authority or (as the case may be) any Beneficiary or the Provider respectively; or

(iii)
which is a trade secret;
“Contracting Authority” means the Authority that concluded the Framework Agreement or any successor body. 
"Costs" includes costs, charges, outgoings and expenses of every description;

“Deliverable" means the Product(s), the Provider’s Service(s), the Service and all Licensed Materials as detailed in the Specification or Schedule(s); the Service Level Agreement(s) and Key Performance Indicators(s) as set out in the Schedule(s).

"Dispute Resolution Procedure" means the procedure set out in Clause 24;

“Eligibility Criteria” means the eligible organisations as listed in Annex 2 who are authorised users of electronic content and any additional users listed by the Purchasing Authority in the Order

 “Force Majeure Event” means one or more of the following to the extent that it is not attributable to the Provider or the Provider’s staff: war, civil war (whether declared or undeclared), riot or armed conflict; radioactive, chemical or biological contamination; pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speed; acts of terrorism; explosion; fire; flood; extraordinarily severe weather conditions which are both unforeseen and for which precautions are not customarily taken by prudent business organisations so as to avoid or mitigate the impact thereof; industrial action which affects the provision of the Deliverable(s), but which is not confined to the workforce of the Provider or is site specific; pestilence; the actions of governmental authorities to the extent that such actions are implemented either pursuant to emergency powers or otherwise outside the usual course of governmental business; or Act of God, or other event which is beyond the reasonable control of the Party in question and could not have been avoided or mitigated by the exercise of all reasonable care by that Party and further provided that such event materially affects the ability of the Party seeking to rely upon it to perform its obligations under the Agreement;

“Framework Agreement” means, the terms and conditions of contract for NICE Electronic and Print Content Framework Agreement that has been entered into between the Provider and the Contracting Authority. The agreement which defines, in broad terms, the scope and terms and conditions under which this agreement will be entered into;
"Good Industry Practice" means the exercise of that degree of skill, diligence and foresight which would reasonably and ordinarily be expected from a skilled and experienced service provider engaged in the provision of Deliverable(s) similar to the Deliverable(s) under the same or similar circumstances as those applicable to the Agreement and which are in accordance with any codes of practice published by relevant trade associations;

"Insolvent" means:

a) if the Provider is an individual, that individual or where the Provider is a partnership, any partner(s) in that firm becomes bankrupt or shall have a receiving order, administration order or interim order made against him, or shall make any composition or scheme of arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or any application shall be made for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors;
b) if the Provider is a company, the passing by the Provider of a resolution for its winding-up or the making by a court of competent jurisdiction of an order for the winding-up of the Provider or the dissolution of the Provider, or if an administrator is appointed, or documents are filed with the court for the appointment of an administrator or notice of intention to appoint an administrator is given by the Provider or its directors or by a qualifying floating charge holder (as defined in paragraph 14 of Schedule B1 to the Insolvency Act 1986), or the appointment of a receiver over, or the taking possession or sale by an encumbrancer of any of the Provider's assets, or if the Provider makes an arrangement with its creditors generally or makes an application to a court of competent jurisdiction for protection from its creditors generally; and 
c) any event in any jurisdiction other than England and Wales which is analogous to any of the above;
"Intellectual Property" means any and all patents, trade marks, service marks, domain names, registered designs, utility models, applications for and the right to make applications for any of such rights, inventions, Know-How (as defined below), unregistered trade marks and service marks, trade and business names, including rights in any get-up or trade dress, copyrights, (including rights in computer software and in websites) unregistered design rights and other rights in designs and rights in databases, subsisting anywhere in the world; the right for the maker of a database to prevent extraction or reutilisation or both of the whole or a substantial part of the content of that database, as described in Directive 96/9/EC on the legal protection of databases; rights under licences, consents, orders, statutes or otherwise in respect of any rights of the nature specified in this definition "Intellectual Property"; and rights of the same or similar effect or nature as or to those above in each case in any jurisdiction;

"Intellectual Property Right" includes the right to exploit any Intellectual Property or any right which is similar or analogous to any Intellectual Property; any moral right; any licence, right or interest of any kind arising out of or granted or created in respect of any Intellectual Property; any right to bring an action for passing off or any similar or analogous proceeding;

"In writing" shall be interpreted to include any document which is recorded in manuscript, typescript, any electronic communication as defined in Section 15 of the Electronic Communications Act 2000 but excuding mobile telephone text messages;

 “Licence Agreements” means the terms of usage as detailed in the Schedules to this agreement for electronic content as listed below:
Lot 2 – Schedule B - eJournals
Schedule B 

Lot 4 – Schedule D - eBooks
Schedule D

Lot 5 – Schedule E - Databases   
Schedule E

Lot 6 – Schedule F - Aggregated Evidence Based Resources
Schedule F
"Location" means the location or premises of the Purchasing Authority and / or Beneficiary;
 “Month” means a calendar month;

"Order" means an order raised by the Purchasing Authority and/or Beneficiary for the supply of Product and / or Services pursuant to this Agreement;
“Party” means any party to the Agreement individually and “Parties” refers to all of the parties to the Agreement collectively as detailed in Party 1 and Party 2 and Annex 4.  A Party shall include all permitted assigns of the Party in question.  All persons who are not a Party to the Agreement are third parties;

“Purchaser” means the Purchasing Authority or the Beneficiary placing the Order;
“Performance Notice” means a written notice from the Purchasing Authority or Beneficiary party to this Agreement to the Provider notifying them of any unsatisfactory performance or the Provider as described in clause 6.7.1;
"Person" includes any individual, partnership, firm, trust, body corporate, government, governmental body, authority, agency, unincorporated body of persons or association and a reference to a person includes a reference to that person's successors and permitted assigns;

"Personal Data" means data as defined by the Data Protection Act 1998 which relates to a living individual who can be identified from such data, and/or from such data and other information which is in the possession of, or is likely to come into the possession of the Provider and includes any expression of opinion about an individual and any indication of the intentions of the Provider in respect of an individual;

“Providers Service” means, the deliverables in the Specification or Schedule(s) as detailed in Annex One to this Agreement. 

“Provider” means, an organisation appointed to the NICE Electronic and Print Content Framework Agreement to supply Products / Providers Service(s) which has entered into this Agreement to supply the Deliverables as detailed in Annex 1.
“Receipt of Order” means, if personally delivered, at the time of delivery; if sent by facsimile, at the time of transmission; if posted, at the expiration of 48 hours or (in the case of airmail seven days) after the envelope containing the same was delivered into the custody of the postal authorities; and if sent by electronic mail, provided that a telephone call is made to the recipient warning the recipient that an electronic mail message has been sent to him (as evidenced by a contemporaneous note of the Party sending the notice) and a hard copy of such notice is also sent by first class recorded delivery post (airmail if overseas) on the same day as that on which the electronic mail is sent;

“Review” means, the Purchasing Authority’s assessment of the Providers performance to deliver the Deliverable(s) and or Deliverables to this Agreement, as detailed in clause 6 of this Agreement and / or the Schedule(s)

“Specification" means the description of the Products and / or Providers Service(s) together with (where applicable) a brief description of Deliverables to be provided pursuant to such Products and / or Provider Service(s) as referred to, set out in or attached to the Order (or, if no such description is set out in or attached to the Order, as set out in or attached to any documentation inviting the Provider to tender for the appointment to provide the Deliverable(s), including any documentation issued, or made available, to the Provider by any Purchasing Authority or Beneficiary);

“TUPE” means the Transfer of Undertakings (Protection of Employment) Regulations 2006 and Council Directive 2001/23/EC on the approximation of the laws of the Member States relating to the safeguarding of employees rights in the event of transfer of undertakings, businesses or parts of undertakings of businesses;

“Year” means during the Agreement Term, any 12 month Term commencing on the Commencement Date or an anniversary thereof.

2. Interpretation
In these terms and conditions, all references to any statute or statutory provision shall be deemed to include references to any statute or statutory provision which amends, extends, consolidates or replaces the same and shall include any orders, regulations, codes of practice, instruments or other subordinate legislation made thereunder and any conditions attaching thereto.  Moreover, where relevant, references to English statutes and statutory provisions shall be construed as references also to equivalent statutes, statutory provisions and rules of law in other jurisdictions.

Any headings to Clauses, together with the front cover and the contents are for convenience only and shall not affect the meaning of these terms and conditions.  Unless the contrary is stated references to clauses shall mean the clauses of these terms and conditions.

Unless otherwise expressly defined in these terms and conditions, the words used in these terms and conditions shall bear their natural meaning.  
Where a term of these terms and conditions provides for a list of items following the word "including" or "includes" then such list is not to be interpreted as being an exhaustive list.  Any such list shall not be treated as excluding any item which might have been included in such list having regard to the context of the contractual term in question.  The ejusdem generis principle is not to be applied when interpreting these terms and conditions.  General words are not to be given a restrictive meaning where they are followed by examples intended to be included within the general words.

In these terms and conditions, words importing any particular gender include all other genders. 

In these terms and conditions, words importing the singular only shall include the plural and vice versa.

In these terms and conditions “staff” and “employees” shall have the same meaning.

Subject to the contrary being stated expressly or implied from the context in these terms and conditions, all communication between the Parties shall be in writing.

All monetary amounts are expressed in pounds sterling but in the event that pounds sterling is replaced as legal tender in the United Kingdom by a different currency then all monetary amounts shall be converted into such other currency at the rate prevailing on the date such other currency first became legal tender in the United Kingdom.

Except where an express provision of these terms and conditions states the contrary, each and every obligation of a Party under the terms and conditions is to be performed at that Party's cost.

Any reference to a Party "procuring" another person to act or omit to act in a certain manner shall mean that the Party so procuring shall be liable for any default on the part of the person acting or omitting to act in that manner. 

All references to the Agreement include (subject to all relevant approvals) a reference to the Agreement as amended, supplemented, substituted, novated or assigned from time to time.

3. Appointment

The Purchasing Authority appoints the Provider to provide the Deliverable(s):

promptly (and in any event within any time targets as may be set out in the Specification or Schedule(s)) and in a professional and courteous manner so as to reflect and promote the image of the Purchasing Authority and any Beneficiary;

strictly in accordance with the Specification or Schedule(s) and all provisions of the Agreement; and

in accordance with all applicable UK laws and regulations and Good Industry Practice; and

in accordance with the policies (including, when on any premises of the Purchasing Authority or any Beneficiary or on any other premises where it works alongside the Purchasing Authority’s or any Beneficiary’s staff, any racial discrimination and equal opportunities policies), rules, procedures and the quality standards of the Purchasing Authority and any Beneficiary as amended from time to time.

The Provider accepts the terms of appointment as provided in clause 3.1.
The Provider acknowledges that the Purchasing Authority or Beneficiary has have placed the Order pursuant to the NICE Electronic and Print Framework Agreement established by the Contracting Authority.

The Purchasing Authority or Beneficiary has placed the Order on the Provider as principal and the Contracting Authority which established the framework agreement for the Purchasing Authority or Beneficiary shall have no liability in respect thereof.

4. Performance of the Deliverable(s)
The Provider shall provide at its own expense all staff, equipment, tools, appliances, materials or items required for the provision of the Deliverable(s) to the Agreement Standard.

To the extent that the Specification or Schedule(s) includes the date, format and method of delivery of the Deliverable(s) and Deliverables and/or the applicable performance measures, performance due-by dates, minimum performance levels and methods of performance measurement in respect of the Deliverable(s), the Provider will abide by the same.  

If the Specification or Schedule(s) provides for performance of the Deliverable(s) in stages, the Provider undertakes to perform the Deliverable(s) in strict compliance with the timetable for stages as provided in the Specification or Schedule(s).

The Purchasing Authority and the Provider will co-operate with each other in good faith and will take all reasonable action as is necessary for the efficient transmission of information and instructions and to enable the Purchasing Authority, or as the case may be, any Beneficiary to derive the full benefit of the Agreement.  At all times in the performance of the Deliverable(s), the Provider will co-operate fully with any other Providers appointed by the Purchasing Authority or any Beneficiary in connection with other Deliverable(s) at the Location. 

The Provider shall provide information in a format, medium and at times specified by the Purchasing Authority, related to the performance of the Deliverable(s) as may be reasonably required. 

In providing the Deliverable(s), the Provider shall use Good Industry Practice to ensure that any computer systems and/or related hardware and/or software it uses are free from corrupt data, viruses, worms and any other computer programs which might cause harm or disruption to the Purchasing Authority's or, as the case may be, to any Beneficiary's computer systems.

If at any time the Provider becomes aware of any act or omission or any proposed act or omission by the Purchasing Authority or any Beneficiary or by any member, official or employee of the Purchasing Authority or any Beneficiary which prevents or hinders or may prevent or hinder the Provider from providing the Deliverable(s) in accordance with the Agreement then the Provider shall immediately inform the Authorised Officer of that fact.  For the avoidance of doubt, the Provider’s compliance with this Clause shall not in any way relieve the Provider of any of its obligations under the Agreement.

The Purchasing Authority and any Beneficiary shall provide the Provider with copies of its policies, rules, procedures and quality standards (and shall promptly inform the Provider of any amendments to such documents) to enable the Provider to comply with its obligations under the Agreement.

The Purchasing Authority may, where necessary, require the Provider to set up and maintain appropriate policies, rules, procedures and quality standards in relation to the employment of his own staff whilst carrying out their duties in relation to the Agreement at the Location.  This shall include, but not be limited to, disciplinary and grievance procedures.  The Provider shall provide the Purchasing Authority and any Beneficiary with copies of such policies, rules, procedures and quality standards (and shall promptly inform the Purchasing Authority and any Beneficiary of any amendments to such documents).

The Provider will immediately notify the Authorised Officer of any actual or potential problems relating to the Provider’s own contractors that affects or might affect his ability to provide the Deliverable(s).

The Provider will be responsible for providing and maintaining the Deliverable(s) to the Agreement Standard at all times and will ensure continuity of supply (at no extra cost to the Purchasing Authority and any Beneficiary) in accordance with the Specification or Schedule(s).  The Provider must have in place contingency plans and arrangements which are approved by the Purchasing Authority to ensure continuity of supply.

The Provider will immediately notify the Authorised Officer of any actual or potential industrial action, including strike action, whether such action be of his own staff or others, that affects or might affect his ability at any time to provide the Deliverable(s).

The Provider will be responsible for providing and maintaining the Deliverable(s) to the Agreement Standard during industrial action, at no additional cost to the Purchasing Authority and any Beneficiary.  The Provider must have in place contingency plans and arrangements which are to be supplied the Purchasing Authority on request.

5. Deliverables

Wherever the Deliverable(s) require the Provider to provide a Deliverable:

such Deliverable will be delivered in the form prescribed and in accordance with the Specification or Schedule(s).  If no such form is prescribed in the Specification or Schedule(s), the Provider will provide Deliverables in a professional form to the requirements (including as to time of delivery) notified to the Provider by the Authorised Officer; 

the Purchasing Authority or any Beneficiary may accept such Deliverable or reject it in its reasonable discretion on the grounds that such Deliverable is (in whole or in part) not of satisfactory quality and/or does not meet the brief set out in the Specification or Schedule(s) or the requirements otherwise made known to the Provider by the Purchasing Authority or any Beneficiary; 

the Purchasing Authority or any Beneficiary will not reject any Deliverable (wholly or in part) without providing written reasons to the Provider as to why such Deliverable has been rejected; 

any dispute as to whether the Purchasing Authority or any Beneficiary has exercised its right to reject any Deliverable reasonably shall be resolved by the Dispute Resolution Procedure; and  

any Deliverables which are rejected shall be replaced by the Provider (at no extra charge to the Purchasing Authority or any Beneficiary) by Deliverables which are reasonably satisfactory to the Authorised Officer.

6. Performance Measurement and Review
The Provider shall attend formal, minuted review meetings (each such meeting being a "Review"), as detailed in the Schedule to this Agreement, as required by the Authorised Officer, to discuss the Purchasing Authority's levels of satisfaction in respect of the Deliverable(s) provided under the Agreement and to agree any necessary action to address areas of dissatisfaction.  The Provider will not obstruct or withhold its agreement to any such necessary action.  Such Reviews shall be attended by duly authorised and sufficiently senior employees of both the Purchasing Authority and the Provider together with any other relevant attendees.  The Parties shall agree a standing agenda for such Reviews.

In addition to any more specific obligations imposed by the terms of the Agreement, it shall be the duty of the Provider to provide the Deliverable(s) to the Agreement Standard which in all respects shall be to the satisfaction of the Authorised Officer.

The Provider grants to the Purchasing Authority and / or Beneficiary, and to any statutory or regulatory auditors of the Purchasing Authority and / or Beneficiary and to authorised agents the right of reasonable access to (and if necessary to copy) the financial records relating to the service during normal business hours on reasonable prior notice, no more than once per calendar year.

The Provider  shall provide all reasonable assistance at all times during the Agreement Term and during the period of 6 (six) years thereafter for the purposes of allowing the Purchasing Authority and / or Beneficiary to obtain such information as is necessary to fulfil the Purchasing Authority’s  obligations to supply information for parliamentary, governmental judicial or other administrative purposes and/or to carry out an audit of the Provider’s compliance with this Agreement including all activities, performance security and integrity in connection therewith.
If any part of any Service is found to be defective or different in any way from the Specification or Schedule(s) or otherwise has not been provided to the Agreement Standard other than as a result of a default or negligence on the part of the Purchasing Authority or any Beneficiary, the Provider shall at its own expense re-perform the Deliverable(s) in question (without additional remuneration therefor) within such time as the Purchasing Authority or any Beneficiary may reasonably specify.
If the performance of the Agreement by the Provider is delayed by reason of any act or default on the part of the Purchasing Authority or any Beneficiary or, by any other cause that the Provider could not have reasonably foreseen or prevented and for which it was not responsible, the Provider shall be allowed a reasonable extension of time for completion of the Deliverable(s) so affected.

For each Service, the Purchasing Authority or any Beneficiary shall ascertain whether the Provider's provision of the Service in question meets any performance criteria as specified in the Specification or Schedule(s) or, if the criteria are not so specified, meets the standards of a professional provider of the Deliverable(s).  On or before the fifteenth working day of each calendar month during the Agreement Term and within 14 days after termination of the Agreement, the Purchasing Authority or any Beneficiary may:

in respect of each of the Deliverable(s) during the preceding calendar month, provide to the Provider a notice (each called a "Performance Notice") which shall set out a statement of the Purchasing Authority’s or any Beneficiary's dissatisfaction with the Provider's performance and provision of the Deliverable(s);

each Performance Notice issued by the Purchasing Authority or the Beneficiary shall include a proposed rebate of the Agreement Price commensurate to the under-performance of the Provider as recorded in the Performance Notice;  

if the Provider disputes any matter referred to in any Performance Notice and/or the proposed rebate of the Agreement Price, the Provider may raise this objection with the Purchasing Authority or the Beneficiary and if this matter is not resolved within 14 days the matter shall be referred to the Dispute Resolution Procedure; and

if the Provider has not raised any objection to the Performance Notice within 14 days of receipt (or such other period as agreed between the Parties) then that Performance Notice shall be deemed to have been accepted by the Provider and the rebate on the Agreement Price referred to therein shall become immediately effective.

The Purchasing Authority and any Beneficiary's rights under Clause 6.7 are without prejudice to any other rights or remedies the Purchasing Authority or any Beneficiary may be entitled to.

On request, the Provider shall submit to the Purchasing Authority and any Beneficiary progress reports detailing its adherence to the timetable (if any) as set out in the Specification or Schedule(s) in a format approved by the Purchasing Authority or any Beneficiary.  The submission and acceptance of such reports shall not prejudice any other rights or remedies of the Purchasing Authority or any Beneficiary under the Agreement.

If required by the Purchasing Authority or any Beneficiary, the Parties shall co-operate in sharing information and developing performance measurement criteria with the object of improving the Parties’ efficiency.  Any such agreements shall be fully recorded in writing by the Purchasing Authority or Beneficiary as the case may be.

7. Agreement Price and Payment 

In consideration of the Provider's due and proper performance of its obligations under the Agreement, the Provider may charge the Purchasing Authority or Beneficiary the Agreement Price in accordance with this Clause 7, Annex 3 and / or the Schedule(s).
The only sums payable by the Purchasing Authority or any Beneficiary to the Provider for the provision of the Deliverable(s) shall be the Agreement Price.  All other costs, charges, fees and expenses of whatever kind arising out of or in connection with the Agreement shall be the responsibility of the Provider.

In accordance with the Agreement, where the Provider is required to provide Deliverables, the Purchasing Authority or any Beneficiary shall be entitled to withhold payment of the Agreement Price pending receipt and acceptance of the Deliverables in accordance with the Specification or Schedule(s).  
The Provider shall invoice the Purchasing Authority or Beneficiary for any Deliverable(s) provided by the Provider as detailed in the Schedule(s) to this agreement and Annex 3.  Such invoice shall be rendered on the Provider's own invoice form clearly marked with the Purchasing Authority’s or the Beneficiary's order number (if any).  Invoices must show the period to which they relate and the aspects of the Deliverable(s) for which payment is claimed together with the agreed charging rates and any other details the Purchasing Authority or the Beneficiary may require.  Failure to provide such information will entitle the Purchasing Authority or the Beneficiary to delay payment of the Agreement Price until such information is provided.

The Purchasing Authority reserves the right to return incorrect or inaccurate invoices to the Provider for rectification and re-issue.

Subject to Clauses 7.3 and 7.7, the Purchasing Authority or any Beneficiary shall pay any invoice submitted by the Provider in accordance with Clause 7.4 and the Schedule within 30 days of receipt by the Purchasing Authority or the Beneficiary of such invoice.  The Purchasing Authority or the Beneficiary shall pay such invoice(s) by BACS (Bank Automated Clearing System) if it so chooses or any alternate means as agreed between the Purchasing Authority or the Beneficiary and the Provider.

The Purchasing Authority and / or Beneficiary shall be entitled to deduct from any monies due or to become due to the Provider any monies owing to the Purchasing Authority or the Beneficiary from the Provider pursuant to this Agreement, unless otherwise agreed by the Purchasing Authority and / or Beneficiary, where the Provider may issue a credit note to the Purchasing Authority and / or Beneficiary for the total sum of the monies owed.
Where the performance of the Provider does not meet the required standard then a deduction as set out in the Specification and / or Schedule or as agreed by the Parties may be made.
Except where otherwise stated in the Order, the Agreement Price is exclusive of VAT which shall be payable, if applicable, by the Purchasing Authority or any Beneficiary in addition to such Agreement Price.  The invoice provided to the Purchasing Authority or any Beneficiary by the Provider in accordance with Clause 7.4 shall show the VAT calculations separately at the prevailing rate.

The Provider will keep accurate books and records in relation to the provision of the Deliverable(s) in accordance with sound and prudent financial management.  All such books and records shall be made available to the Purchasing Authority on request and no more than once per year.
In the event of the Purchasing Authority or any Beneficiary breaching Clause 7.6, the Provider shall be entitled to charge interest on the outstanding amount owed by the Purchasing Authority or such Beneficiary in accordance with the Late Payment of Commercial Debts (Interest) Act 1998.

Subject to Clauses 7.13 and 7.14, the Agreement Price is fixed and shall not be subject to any increase whatsoever by the Provider during the Agreement Term.

In the event that the Agreement is varied under Clauses 11.2 or 19 in such a way as to affect the Agreement Price and if agreement between the Parties cannot be reached on the adjustment to the Agreement Price within 3 months both Parties shall jointly act to resolve the dispute in accordance with Clause 24.

If the adjusted Agreement Price is not so agreed or certified until after such variation has taken effect, the Purchasing Authority or any Beneficiary shall continue to pay the Provider at the rate current prior to the variation but shall pay to the Provider or be entitled to recover from the Provider as the case may be such sum if any as is equal to the difference between the amount which should have been paid in accordance with the adjusted Agreement Price and the amount which was actually paid.

The Provider shall keep at its normal place of business detailed, accurate and up to date records of the quantity and value of the Deliverable(s) provided by it to any Purchasing Authority or Beneficiary, on or after the date of the Agreement and pursuant to the Agreement together with accurate details of the identity of the Purchasing Authority or Beneficiary to which such Deliverable(s) were provided.  Subject to any other auditing process being agreed between the Purchasing Authority or Beneficiary and the Provider under this agreement or made in writing by the Parties, the Purchasing Authority or Beneficiary shall be entitled by prior appointment to enter the Provider’s normal place of business during normal office hours and to inspect such records in order to verify whether any statement supplied by the Provider to the Purchasing Authority or Beneficiary pursuant to Clause 7.9 is accurate and complete.

8. The Contracting Authority
Both the Provider and the Purchasing Authority or Beneficiary party to this Agreement acknowledge and agree that statistical data in relation to any purchase under this Agreement will be shared with the Contracting Authority as an annual sales statement.

Subject to 8.1, the Provider shall within 30 days of the final quarter of any year of the date of the Agreement and within 30 days of termination of the Agreement, provide the Contracting Authority with a statement giving accurate and complete details of the quantity and value of the Deliverable(s) provided by the Provider pursuant to the Agreement during that reporting year or, in the event of expiry or termination of the Agreement, during the whole Agreement period from the commencement date. The statement shall include accurate details of the identity of the Purchasing Authority or Beneficiary to which the Deliverable(s) were provided pursuant to the Agreement and shall include (but not limited to), the full pricing methodology and cost breakdowns of all purchases made by that Purchasing Authority or Beneficiary.  The format and level of detail of the statement shall be agreed between the Contracting Authority and the Provider.

9. Resources

The Contract Price includes payment in full for all facilities and resources required by the Provider to provide the Deliverable(s) in accordance with the Agreement.  Any facilities or resources needed or used by the Provider to perform the Deliverable(s) shall be provided by the Provider without additional cost to the Purchasing Authority or any Beneficiary.

The Provider warrants to the Purchasing Authority and / or Beneficiary it has satisfied itself this it has the abilities and experience in all respects to perform the Deliverable(s) pursuant to the Agreement.

10. Agreement Term
This Agreement shall commence and (subject to any earlier lawful termination) remain in force for the Agreement Term. 

The Purchasing Authority may, by notice in writing, extend the Agreement Term as defined in the Schedule(s), provided that the said notice shall have been given to the Provider no later than 8 weeks before the end of the Agreement Term.

Subject to 10.2, any such extension price shall be agreed between both parties in writing no later than 12 weeks before the end of the Agreement Term. 
11. Authorised Officers

Any notice, information or communication given to or made by an Authorised Officer shall be deemed to have been given or made by the Purchasing Authority.

The Provider shall decline from providing the Deliverable(s) to any of the Purchasing Authority’s or Beneficiary’s staff who are not Authorised Officers.

12. Staff and Resources

The Provider shall be fully responsible in every way for all its staff and all consultants (whether part-time or full-time).

The Provider shall ensure that it complies with all current employment legislation and in particular, does not unlawfully discriminate within the meaning of the Equality Act 2010, the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, or any other relevant legislation relating to discrimination in the employment of employees for the purpose of providing the Deliverable(s).  The Provider shall take all reasonable steps (at its own expense) to ensure that any employees employed in the provision of the  Deliverable(s) do not unlawfully discriminate within the meaning of this clause 12.2 and shall impose on any Sub-contractor obligations substantially similar to those imposed on the Provider by this clause 12.2; and

The Provider shall notify the Purchasing Authority and / or any Beneficiary immediately of any investigation of or proceedings against the Provider under the Equality Act 2010 and shall cooperate fully and promptly with any requests of the person or body conducting such investigation or proceedings, including allowing access to any documents or data required, attending any meetings and providing any information requested.

The Provider shall indemnify the Purchasing Authority and / or any Beneficiary against all costs, claims, charges, demands, liabilities, damages, losses and expenses incurred or suffered by Purchasing Authority and / or any Beneficiary arising out of or in connection with any investigation conducted or any proceedings brought under the 2010 Act due directly or indirectly to any act or omission by the Provider, its agents, employees or sub-contractors.

The Provider shall impose on any sub-contractor obligations substantially similar to those imposed on the Provider by this clause 12.

Where the Purchasing Authority has notified the provider that it intends to  tender or retender any Deliverable(s), the Provider shall on written request and within 20 operational days of such a request provide the Purchasing Authority with anonymised details of staff engaged in the provision of such Deliverable(s) to be tendered or retendered that may be subject to TUPE

13. Providers Key Personnel
Any notice, information, instruction or other communication given or made to the Agreement Manager shall be deemed to have been given or made to the Provider.

The Agreement Manager shall be suitably qualified in accordance with the Specification or Schedule(s).  
The Provider shall forthwith give notice in writing to the Authorised Officer of the identity of the person appointed as Agreement Manager and of any subsequent appointment. Until notice of a subsequent appointment shall have been given the Purchasing Authority and any Beneficiary shall be entitled to treat as Agreement Manager the person last notified to the Authorised Officer as being the Agreement Manager.

The Provider shall ensure that the Agreement Manager, or a competent deputy who is duly authorised to act on his behalf, is available to the Purchasing Authority and any Beneficiary at all times.

The Provider shall inform the Authorised Officer of the identity of any person authorised to act for any period as deputy for the Agreement Manager before the start of that period.

The Agreement Manager or his deputy shall consult with the Authorised Officer and such other of the Purchasing Authority’s or any Beneficiary’s own supervisory staff as may from time to time be specified by the Authorised Officer as often as may reasonably be necessary for the efficient provision of the Deliverable(s) in accordance with the Agreement.

All persons appointed to managerial and supervisory positions in accordance with the Specification or Schedule(s) must be to the acceptance of the Authorised Officer who will have the right to veto the appointment of any candidate who is deemed to be unsuitable.

The Provider’s staff engaged in and about the provision of the Deliverable(s) shall primarily be under the control and direction of the Provider’s own supervisory staff but nevertheless while on the Purchasing Authority’s and any Beneficiary’s premises will obey all reasonable instructions given to them by the Purchasing Authority’s or any Beneficiary’s supervisory staff in any matter occasioned by the operational needs of the relevant Service or the health, safety or welfare of anyone.

The Provider shall ensure that his staff carry out their duties and behave while on the Purchasing Authority’s or any Beneficiary’s premises in an orderly manner and in as quiet a manner as may reasonably be practicable having regard to the nature of the duties being performed by them.  The Provider’s staff shall not cause any unreasonable or unnecessary disruption to the routines, practices, and procedures of the Purchasing Authority’s or any Beneficiary’s staff, patients or visitors, or any of the staff of any other Providers.

14. Health and Safety

The Provider shall comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Premises in the performance of its obligations under the Agreement.

The Provider shall ensure that its health and safety policy statement  (as required by the Health and Safety at Work etc Act 1974) is made available to the Institute on request

15. Environmental and Sustainability

The Provider shall perform its obligations under the Agreement in accordance with the Purchasing Authority or Beneficiaries environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

The Provider shall comply in all material respects with applicable environmental laws and regulations in force from time to time in relation to the Deliverable(s).  Where the provisions of any such legislation are implemented by the use of voluntary agreements or codes of practice, the Provider shall comply with such agreements or codes of practices as if they were incorporated into English law subject to those voluntary agreements being cited in tender documentation.

Without prejudice to the generality of the foregoing, the Provider shall where applicable:

comply with all reasonable stipulations of the Purchasing Authority or any Beneficiary aimed at minimising packaging in which any products supplied by the Provider to the Purchasing Authority or any Beneficiary, as part of the performance, of the Deliverable(s) are supplied; and
promptly provide such data as may reasonably be requested by the Purchasing Authority or any Beneficiary from time to time regarding the weight and type of packaging according to material type used in relation to all products supplied to the Purchasing Authority or any Beneficiary under or pursuant to the Agreement, and no more than once per calendar year; and
comply with all obligations imposed on it in relation to any products supplied to the Purchasing Authority or any Beneficiary as part of the performance of the Deliverable(s) by Producer Responsibility Obligations (Packaging Waste) Regulations 2007  (or any other equivalent legislation giving effect in any part of the European Economic Area to the Packaging and Packaging Waste Directive 94/62/EC); and
label all products supplied to the Purchasing Authority or any Beneficiary by the Provider under the Agreement and the packaging of those products, to highlight environmental and safety information as required by applicable UK and EU legislation; and
unless otherwise agreed with the Purchasing Authority or any Beneficiary, insofar as any Deliverable(s) supplied under the Agreement comprise or include electrical or electronic equipment, manage the said equipment and associated consumables at end of life to facilitate recovery, treatment, recycling and provide any information which the Purchasing Authority or any Beneficiary may reasonably require from time to time;

promptly provide all such information regarding the environmental impact of any Deliverable(s) supplied or used under the Agreement as may reasonably be required by the Purchasing Authority or any Beneficiary to permit informed choices by end users;

where goods are imported in to the UK then for the purposes of the Producer Responsibility Obligations (Packaging Waste) Regulations 1997 (as amended) the Provider shall assume the rolled-up obligations for all activities performed outside the United Kingdom in relation to the goods and the packaging which is used for the containment, protection, handling, delivery and presentation of the goods in addition to any other obligations he may have pursuant to the said regulations.

The Provider shall meet all reasonable requests by the Purchasing Authority or any Beneficiary for information evidencing the Provider’s compliance with the provisions of this Clause.

Sustainability/Carbon Emission Management

The Provider will ensure that a Board approved Sustainable Development Strategy and Carbon Management Plan is produced, and reviewed at least annually.

The Provider will ensure key personnel, particularly managers, are familiar and up to date with the Sustainable Development Strategy and Carbon Management Plan, and their role within it.

The Provider shall use its best endeavours to comply with the requirements of the Climate Change Act (2008), the NHS Carbon Reduction Strategy (2009) and any future updates or any such equivalent law of the geological location where the work takes place.  The Provider will ensure key personnel, in particular managers, are familiar with the strategy and updates or any other relevant environmental requirements.
Where appropriate the Provider is encouraged to sign up to the Good Corporate Citizenship Assessment Model.

The Provider will ensure a process and system is in place to measure, monitor and reduce carbon across the organisation.

The Provider will use its best endeavours to ensure that policies and procedures are in place to monitor, review and report on carbon across the organisation in relation to:

Procurement – goods and Deliverable(s) purchased

Building energy – heating, hot water, electricity consumption and cooling

Travel – ‘Green’ Travel Plan, movement of people (i.e. patients, visitors and staff)

Water – better use of water

Waste – reduce, reuse and recycle

The Provider will ensure a process is in place to actively raise awareness of sustainability and carbon reduction at every level of the organisation.

The Provider will demonstrate the consideration of carbon reduction within innovation to improve the quality and sustainability of Deliverable(s) to the Purchasing Authority on reasonable request.

The provider will use its best endeavours to ensure that resilience and business continuity plans are in plan for Climate Change adaptation.

16. Assignment

The Provider shall not assign the whole or any part of the Agreement without the prior written consent of the Purchasing Authority.

Subject to 16.1 if consent to assign is requested from the Authorised Officer:

the Purchasing Authority may insist upon the production to it (inter alia) of all reasonable information and documentation relevant to:
the financial liability;

competence; and

relevant experience of the proposed assignee

as reasonable and valid conditions of their consent under clause 16.1;

the Provider must warrant that the Provider and assignee will fully comply with clause 18;

the Provider must engage the most appropriate and qualified assignee to undertake the supply of the Deliverable(s).

17. Sub-contractors

The Provider shall not sub-contract the supply of any Deliverable(s) without the previous consent in writing of the Authorised Officer (such consent not to be unreasonably withheld).

Subject to clause 17.1 if consent to sub-contract is requested from the Authorised Officer:

the Purchasing Authority may insist upon the production to it (inter alia) of all reasonable information and documentation relevant to

the financial liability;

competence; and

relevant experience of the proposed sub-contractor
As reasonable and valid conditions of their consent under Clause 17.1;

the Provider must warrant that appropriate and adequate insurance is in place for the life of the sub-contract and that the Provider and sub-contractor will fully comply with clause 18;

the Provider must engage the most appropriate and qualified sub-contractor to undertake the supply of the Deliverable(s).

18. Warranty

The Provider warrants to the Purchasing Authority or Beneficiary that it has all necessary corporate standing and authorisation to enter into and be bound by the terms of this Agreement.  At all times in connection with this Agreement, the Provider shall be an independent Provider and nothing in this Agreement shall create a relationship of agency or partnership or a joint venture as between the Provider and the Purchasing Authority or Beneficiary and accordingly the Provider shall not be authorised to bind the Purchasing Authority or Beneficiary.

19. Liability

Neither Party excludes or limits liability to the other Party for:

death or personal injury caused by its negligence; or 

fraud; or

fraudulent misrepresentation; or

any breach of any obligations implied by Section 2 of the Supply of Goods and Services Act 1982.

Subject to clauses 19.3 and 19.4, the Provider shall indemnify the Purchasing Authority and keep the Purchasing Authority indemnified fully against all claims, proceedings, actions, damages, costs, expenses and any other liabilities which may arise out of, or in consequence of, the supply, or the late or purported supply, of the Deliverable(s) or the performance or non-performance by the Provider of its obligations under the Agreement or the presence of the Provider or any staff on the Premises, including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Provider, or any other loss which is caused directly or indirectly by any act or omission of the Provider. 

The Provider shall not be responsible for any injury, loss, damage,  cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Purchasing Authority or by breach by the Purchasing Authority of its obligations under the Agreement.  

Subject always to clauses 19.1 and 19.5, in no event shall either Party be liable to the other for any:

loss of profits, business, revenue or goodwill; and/or

loss of savings (whether anticipated or otherwise); and/or  

indirect or consequential loss or damage. 

The Provider shall not exclude liability for additional operational, administrative costs and/or expenses or wasted expenditure resulting from the direct Default of the Provider.

20. Indemnity

Subject to 19.4, if the Provider shall breach this Agreement in any way then it shall fully indemnify the Purchasing Authority from any losses, costs, damages or expenses of any kind, whether direct or indirect, which arise out of or are connected with that breach.

21. Insurance

The Provider shall maintain an appropriate insurance policy to cover its liabilities to the Purchasing Authority under this Agreement.

The Provider shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Provider, arising out of the Provider’s performance of its obligations under the Agreement, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Provider. Such insurance shall be maintained for the duration of the Agreement Term and for a minimum of 6 (six) years following the expiration or earlier termination of the Agreement.

The Provider shall give the Purchasing Authority, upon reasonable request, copies of all insurance policies referred to in this clause or a broker’s verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

If, for whatever reason, the Provider fails to give effect to and maintain the insurances required by the provisions of the Agreement the Purchasing Authority may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider.

The provisions of any insurance or the amount of cover shall not relieve the Provider of any liabilities under the Agreement.  It shall be the responsibility of the Provider to determine the amount of insurance cover that will be adequate to enable the Provider to satisfy any liability under this Agreement.   

22. Limitation of Liability

The Purchasing Authority shall not be liable to the Provider for any indirect or consequent loss, damage, injury or costs whatsoever which arise out of or are connected with the Purchasing Authority's adherence or non-adherence to the terms and conditions of this Agreement.  Except in the case of death or personal injury caused by negligence, and fraudulent misrepresentation or in other circumstances where liability may not be so limited under any applicable law.

The financial limits shall be as defined in the Schedules(s). 

23. Agreement or Specification Change or Variation

The Purchasing Authority may at any time propose to the Provider any reasonable variation or addition to the Agreement or Specification or Schedule(s) and the Provider shall not unreasonably withhold or delay its consent to such variation.

No such variation or addition shall affect the continuation of the Agreement.

Where the either Party see a need to make an Agreement or Specification or Schedule(s) Change, the Purchasing Authority may at any time request such change and the Provider may at any time recommend such change, provided that each party give the other at least one month’s written notice of any change or addition and provided that either (a) such change or addition can be achieved without need for additional funding; or (b) that the Purchasing Authority agrees to provide any additional funding reasonably required by the Provider in respect of such change or addition; or (c) should the change require an adjustment to the approved cost in Schedule(s), that such adjustment is agreed by both parties.  The notice shall give details of the variation or addition and the date on which it is to take effect.

Any request for an Agreement or Specification or Schedule(s) change shall be provided in writing in the form at Annex 5 

Neither Party shall unreasonably withhold its agreement to any Agreement or Specification or Schedule(s) Change.  For the avoidance of doubt any withholding of agreement by the Purchasing Authority shall not be considered to be unreasonable where any Agreement or Specification or Schedule(s) Change recommended by the Provider would or might (in the opinion of the Purchasing Authority) result in the Provider’s provision of Deliverable(s) failing to conform to the terms of this Agreement or to the Approved Cost being exceeded.

Until such time as an Agreement Change is made the Provider shall, unless otherwise agreed in writing, continue to provide the Deliverable(s) pursuant to the Agreement as if the request or recommendation had not been made.

Any discussions which may take place between the Parties in connection with a request or recommendation before the authorisation of a resultant Agreement or Specification or Schedule(s) Change shall be without prejudice to the rights of either Party.

Discussion between the Parties concerning an Agreement Change shall result in one of the following:

no action being taken; or

the request to make an Agreement Change by the Purchasing Authority being implemented; or

the recommendation to make an Agreement Change by the Provider being implemented.

Subject to clause 23.7, this Agreement cannot be varied except in writing and signed by the lawful representatives of both Parties.

24. Dispute Resolution Procedure 

During any dispute, including a dispute as to the validity of the Agreement, it is mutually agreed that the Provider shall continue its performance of the provisions of the Agreement (unless the Purchasing Authority or any Beneficiary requests in writing that the Provider does not do so).

If a dispute arises between the Purchasing Authority or any Beneficiary and the Provider in relation to any matter which cannot be resolved by the Authorised Officer and the Provider Manager either of them may refer such dispute to the Dispute Resolution Procedure.

In the first instance each of the Purchasing Authority or such Beneficiary and the Provider shall arrange for a more senior representative than those referred to in clause 24.2 to meet solely in order to resolve the matter in dispute.  Such meeting(s) shall be minuted and shall be chaired by the Purchasing Authority or such Beneficiary (but the chairman shall not have a casting vote).  Such meeting(s) shall be conducted in such manner and at such venue (including a meeting conducted over the telephone) as to promote a consensual resolution of the dispute in question at the discretion of the chairman.

If the meeting(s) referred to in clause 24.3 does not resolve the matter in question then the Parties will attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution ("CEDR") Model Mediation Procedure or any other model mediation procedure as agreed by the Parties.  To initiate a mediation the Parties may give notice in writing (a "Mediation Notice") to the other requesting mediation of the dispute and shall send a copy thereof to CEDR or an equivalent mediation organisation as agreed by the Parties asking them to nominate a mediator.  The mediation shall commence within 28 days of the Mediation Notice being served.  Neither Party will terminate such mediation until each of them has made its opening presentation and the mediator has met each of them separately for at least one hour.  Thereafter paragraph 14 of the Model Mediation Procedure will apply (or the equivalent paragraph of any other model mediation procedure agreed by the Parties).  Neither Party to the mediation will commence legal proceedings against the other until 30 days after such mediation of the dispute in question has failed to resolve the dispute.  The Parties will co-operate with any person appointed as mediator providing him with such information and other assistance as he shall require and will pay his costs, as he shall determine or in the absence of such determination such costs will be shared equally.

25. Termination

The Purchasing Authority may terminate the Agreement (in whole or in part) by serving written notice on the Provider in any of the following circumstances:-

a material failure (in whole or in part) by the Provider to perform any material obligation of the Provider under this Agreement provided that (if capable of remedy) such failure has not been remedied to the Purchasing Authority's reasonable satisfaction within a period of 30 days following written notice demanding remedy of the failure in question being served by the Purchasing Authority on the Provider; or

the Provider fails (in whole or in part) to perform any material obligation of the Provider owed to the Purchasing Authority or any Beneficiary on more than 3 occasions; or

the Provider becomes Insolvent or otherwise ceases to be capable of providing the Deliverable(s); or

the Provider is in default of any duty of care or any fiduciary or statutory duty owed to the Purchasing Authority and/or any Beneficiary and/or any patient, employee or agent of the Purchasing Authority or Beneficiary; or

there is a change of ownership or control of the Provider which, in the reasonable opinion of the Purchasing Authority will have a material impact on the provision of the Deliverable(s) or the image of the Purchasing Authority; or

the Provider purports to assign the Agreement in breach of clause 16; or

the Provider shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any action in relation to the obtaining or execution of the Agreement or any other Agreement with the Purchasing Authority or Beneficiary, or for showing or forbearing to show favour or disfavour to any person in relation to the Agreement or any other Agreement with the Purchasing Authority or Beneficiary; or similar acts have been done by any person employed by it or acting on its behalf (whether with or without the knowledge of the Provider); or 

if in relation to the Agreement or any other Agreement with the Purchasing Authority or Beneficiary the Provider or any person employed by it or acting on its behalf shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916, or shall have given any fee or reward to any officer of the Purchasing Authority or, as the case may be, Beneficiary which shall have been exacted or accepted by such officer under colour of his office or employment and is otherwise than such officer’s proper remuneration.

The Purchasing Authority and any Beneficiary shall be entitled to recover from the Provider the amount of any Loss resulting from termination under Clause 25.1.  For the purpose of this Clause, Loss shall include reasonable cost to the Purchasing Authority and any Beneficiary of the time spent by its officers in terminating the Agreement and in making alternative arrangements for the provision of the Deliverable(s).

The Provider may terminate the Agreement in the following circumstance, by giving 1 month’s written notice:

if the Purchasing Authority or any Beneficiary has committed a material breach of the Agreement; and

the Provider has brought the breach of Agreement to the attention of the Authorised Officer; and 

the Purchasing Authority or such Beneficiary has not corrected the said breach of Agreement within thirty (30) days of the date of such notice.
The Provider agrees that upon termination for any reason (under Clause 25.1 and 25.3 or otherwise) or expiry of the Agreement it shall not be entitled to make a claim against the Purchasing Authority or any Beneficiary in relation to costs incurred by the Provider in providing the Deliverable(s) or costs incurred in acquiring equipment and/or materials used in the provision of the Deliverable(s) or in engaging third parties in connection with the Deliverable(s) whether or not such costs were amortised in the calculation of the Agreement Price payable by the Purchasing Authority or any Beneficiary under the Agreement.  For the avoidance of doubt, the Provider will not be restricted from making any claim in respect of the Agreement Price to the extent the Agreement Price is outstanding and due and payable.

The Purchasing Authority and the Provider agree that termination (in whole or in part) or expiry of the Agreement shall not affect either Party's obligations which the Agreement provides shall survive the termination or expiry of the Agreement or the continuance of the part or parts not terminated where the Agreement is terminated in part only.

Any termination (in whole or in part) of the Agreement will not prejudice the rights, obligations and duties of each Party arising prior to such termination taking effect.

In addition to its rights under any other provision of the Agreement the Purchasing Authority or Beneficiary may terminate the Agreement at any time by giving the Provider three months’ written notice. 

In addition to its rights under any other provision of the Agreement the Purchasing Authority or Beneficiary may terminate the Agreement at any time by giving the Provider three months’ written notice if there is any reorganisation of the NHS or Department of Health or any change of government policy that directly or indirectly affects (or relates to) either the existence, role, objectives, purpose or Deliverable(s) of Purchasing Authority or Beneficiary.

26. Arrangements on Termination

The Purchasing Authority and the Provider agree that termination or expiry of the Agreement shall not affect either Party's obligations which the Agreement provides shall survive the expiration or termination of the Agreement.

The Provider shall retain all papers, files, records and vouchers relating to the provision of the Deliverable(s) in relation to this Agreement for the period of 6 years after the date of the termination of the Agreement.

27. Audit and Accounts

For the purpose of:

the examination and certification of the Purchasing Authority or Beneficiary’s accounts; or

any examination pursuant to section 6(1) of the National Audit Act 1983 or any re-enactment thereof of the economy, efficiency and effectiveness with which the Purchasing Authority or Beneficiary has used its resources,

the Comptroller and Auditor General and the Purchasing Authority or Beneficiary or its auditors may examine such documents as he may reasonably require which are owned, held or otherwise within the control of the Provider and may require the Provider to produce such oral or written explanation as he considers necessary.  The Provider acknowledges that it will fully cooperate with any counter fraud policy or investigation, whether carried out by the Counter Fraud and Security Management Service, or any equivalent body, successor or function, at any time.  For the avoidance of doubt it is hereby declared that the carrying out of an examination under Section 6(3)(d) of the National Audit Act 1983 or any re-enactment thereof in relation to the Provider is not a function exercisable under this Agreement.

28. Confidentiality

In respect of any Confidential Information it may receive from the other party (“the Discloser”) and subject always to the remainder of this clause 28, each party (“the Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party, without the Discloser’s prior written consent provided that:

the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the commencement of the Agreement;

the provisions of this clause 28 shall not apply to any Confidential Information which:

is in or enters the public domain other than by breach of the Agreement or other act or omissions of the Recipient;

is obtained by a third party who is lawfully authorised to disclose such information; or

is authorised for release by the prior written consent of the Discloser; or 

the disclosure of which is required to ensure the compliance of the Purchasing Authority or (as the case may be) any Beneficiary with the Freedom of Information Act 2000 (the FOIA).

Nothing in this clause 28 shall prevent the Recipient from disclosing Confidential Information where it is required to do so by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable law or, where the Provider is the Recipient, to the Provider's immediate or ultimate holding company provided that the Provider procures that such holding company complies with this clause 28 as if any reference to the Provider in this clause 28 were a reference to such holding company.

The Provider authorises the Purchasing Authority and any Beneficiary to disclose the Confidential Information to such person(s) as may be notified to the Provider in writing by the Purchasing Authority from time to time to the extent only as is necessary for the purposes of auditing and collating information so as to ascertain a realistic market price for the Goods supplied in accordance with the Agreement, such exercise being commonly referred to as "benchmarking".  The Purchasing Authority and any Beneficiary shall use all reasonable endeavours to ensure that such person(s) keeps the Confidential Information confidential and does not make use of the Confidential Information except for the purpose for which the disclosure is made.  The Purchasing Authority and any Beneficiary shall not without good reason claim that the lowest price available in the market is the realistic market price.

The Provider acknowledges that the Purchasing Authority and Beneficiaries are or may be subject to the FOIA. The Provider notes and acknowledges the FOIA and both the respective Codes of Practice on the Discharge of Public Authorities' Functions and on the Management of Records (which are issued under section 45 and 46 of the FOIA respectively) and the Environmental Information Regulations 2004 as may be amended, updated or replaced from time to time.  The Provider will act in accordance with the FOIA, these Codes of Practice and these Regulations (and any other applicable codes of practice or guidance notified to the Provider from time to time) to the extent that they apply to the Provider's performance under the Agreement.

The Provider agrees that:

without prejudice to the generality of clause 28.2, the provisions of this clause 28 are subject to the respective obligations and commitments of the Purchasing Authority and any Beneficiary (as the case may be) under the FOIA and both the respective Codes of Practice on the Discharge of Public Authorities' Functions and on the Management of Records (which are issued under section 45 and 46 of the FOIA respectively) and the Environmental Information Regulations 2004;

subject to clause 28.5.3, the decision on whether any exemption applies to a request for disclosure of recorded information is a decision solely for the Purchasing Authority or a Beneficiary (as the case may be);

where the Purchasing Authority or a Beneficiary is managing a request as referred to in clause 28.5.2, the Provider shall co-operate with the Purchasing Authority or Beneficiary making the request and shall respond within five (5) working days of any request by it for assistance in determining how to respond to a request for disclosure.

The Provider shall and shall procure that its sub-contractors shall: 

transfer any request for information, as defined under section 8 of the FOIA, to the Purchasing Authority or a Beneficiary as soon as practicable after receipt and in any event within five (5) working days of receiving a request for information;

provide the Purchasing Authority or a Beneficiary with a copy of all information in its possession or power in the form that the Purchasing Authority or a Beneficiary requires within five (5) working days (or such other period as the Purchasing Authority or a Beneficiary may specify) of the Purchasing Authority or a Beneficiary requesting that Information; and

provide all necessary assistance as reasonably requested by the Purchasing Authority or a Beneficiary to enable the Purchasing Authority or a Beneficiary to respond to a request for information within the time for compliance set out in section 10 of the FOIA.

The Purchasing Authority or Beneficiary (as the case may be) may consult the Provider in relation to any request for disclosure of the Provider's Confidential Information in accordance with all applicable guidance.

This clause 28 shall remain in force without limit in time in respect of Confidential Information which comprises Personal Data or which relates to a patient, his or her treatment and/or medical records.  Save as aforesaid and unless otherwise expressly set out in the Agreement, this clause 28 shall remain in force for a period of 3 years after the termination or expiry of this Agreement.

In the event that the Provider fails to comply with this clause 28, the Purchasing Authority reserves the right to terminate the Agreement by notice in writing with immediate effect.

29. Data Protection

The Provider shall comply with the Data Protection Act 1998 ("the 1998 Act") and any other applicable data protection legislation.  In particular the Provider agrees to comply with the obligations placed on the Purchasing Authority and any Beneficiary by the seventh and eighth data protection principles ("the Seventh Principle") and (“the Eighth Principle”) set out in the 1998 Act, namely:

to maintain technical and organisational security measures sufficient to comply at least with the obligations imposed on the Purchasing Authority and any Beneficiary by the Seventh Principle;
to ensure that data is not transferred to any other country without adequate data protection in place and to comply with the obligations imposed on the Purchasing Authority and any Beneficiary by the Eighth Principle.

only to process Personal Data for and on behalf of the Purchasing Authority and any Beneficiary, in accordance with the instructions of the Purchasing Authority or such Beneficiary and for the purpose of performing the Deliverable(s) in accordance with the Agreement and to ensure compliance with the 1998 Act;
to allow the Purchasing Authority to audit the Provider's compliance with the requirements of this clause 29 on reasonable notice and/or to provide the Purchasing Authority with evidence of its compliance with the obligations set out in this clause 29.
The Provider agrees to indemnify and keep indemnified the Purchasing Authority and any Beneficiary against all claims and proceedings and all liability, loss, costs and expenses incurred in connection therewith by the Purchasing Authority and any Beneficiary as a result of any claim made or brought by any individual or other legal person in respect of any loss, damage or distress caused to that individual or other legal person as a result of the Provider's unauthorised processing, unlawful processing, destruction of and/or damage to any Personal Data processed by the Provider, its employees or agents in the Provider's performance of the Agreement or as otherwise agreed between the Parties.

Both Parties agree to use all reasonable efforts to assist each other to comply with the 1998 Act. For the avoidance of doubt, this includes the Provider providing the Purchasing Authority and any Beneficiary with reasonable assistance in complying with subject access requests served on the Purchasing Authority and any Beneficiary under Section 7 of the 1998 Act and the Provider consulting with the Purchasing Authority and any Beneficiary prior to the disclosure by the Provider of any Personal Data in relation to such requests.

30. The Human Rights Act 1998

The Provider shall, and shall use reasonable endeavours to ensure that its employees or agents and/or sub-contractors shall, at all times, act in a way which is compatible with the Convention rights within the meaning of Section 1 of the Human Rights Act 1998.

The Provider agrees to indemnify and keep indemnified the Purchasing Authority and any Beneficiary against all loss, costs, proceedings or damages whatsoever arising out of or in connection with any breach by the Provider of its obligations under clause 30.1. 

31. Warranty

The Provider warrants to the Purchasing Authority that it has all necessary corporate standing and authorisation to enter into and be bound by the terms of the Agreement.  At all times in connection with the Agreement, the Provider shall be an independent Provider and nothing in the Agreement shall create a relationship of agency or partnership or a joint venture as between the Provider and the Purchasing Authority or Beneficiary and accordingly the Provider shall not be authorised to bind the Purchasing Authority or Beneficiary.
32. Procurement Transparency 

The Provider acknowledges that this Agreement and any Schedules(s) that forms part of this Agreement will be published in its entirety in order to comply with the UK governments Transparency Agenda. Limited redactions may be made before publication in order to comply with existing law and for the protection of national security.

Subject to 32.1, 32.3 and 32.4 the Provider must notify the Purchasing Authority and / or any Beneficiary of any sections of this Agreement that they regard as Commercial in Confidence or subject to the non disclosure clauses of the FOIA or DPA. Any such request must provide a clear justification for the proposed redaction. 

The total value (bottom line) of the Agreement is required to be published under current EU regulations and the UK governments Transparency Agenda. 

The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA, the content of this Agreement is not Confidential Information.  The Purchasing Authority and / or any Beneficiary shall be responsible for determining in its absolute discretion whether any of the content of the Agreement is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA.  

Notwithstanding any other term of this Agreement, the Provider hereby gives his consent for and / or any Beneficiary to publish the Agreement in its entirety, including from time to time agreed changes to the Agreement, to the general public.  And agrees to the public re-use of the documents provided that such reuse cites the source and do not misuse or deliberately mislead.

Both Parties shall take reasonable steps to ensure that their servants, employees, agents, sub-contractors, suppliers, publishers, professional advisors and consultants comply with this clause 32.

33. Relationship of the parties

The Provider shall not incur any liabilities on behalf of the Purchasing Authority or Beneficiary; or, make any representations or give any warranty on behalf of the Purchasing Authority or Beneficiary; or, enter into any contract or obligation on behalf of the Purchasing Authority or Beneficiary.

34. Inducements to Purchase

The Provider shall not offer or give to any member of staff of the Purchasing Authority and / or Beneficiaries or a member of their family any gift or consideration of any kind (including the payment of commission) as an inducement or reward for doing something or not doing something or for having done something or having not done something in relation to the obtaining of or execution of this Agreement or any Agreement with the Purchasing Authority and / or Beneficiaries.  This prohibition specifically includes the payment of any fee or other consideration for any work in respect of or in connection with the Project Services carried out by a member of staff of the Purchasing Authority and / or Beneficiaries to that member of staff or to a member of their family.

Any breach of this condition by the Provider or anyone employed by the Provider (with or without the knowledge of the Contractor) or the commission of any offence under the Bribery Act (2010) shall entitle the Purchasing Authority and / or Beneficiaries to terminate this Agreement immediately and/or to recover from the Provider any payment made to the Provider.

35. General

Save as required by law and/or the requirements of any relevant stock exchange and the Schedules Usage Rights, no publicity shall be made by any of the Parties relating to any matter in connection with the Agreement without the prior written consent of the other Party.

The Provider shall from time to time upon the request of the Purchasing Authority, execute any additional documents and do any other acts or things which may reasonably be required to implement the provisions of the Agreement. 
Any provision of the Agreement which is held to be invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions hereof and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.

The Provider acknowledges and agrees that it has not relied on any representation, warranty or undertaking (whether written or oral) in relation to the subject matter of the Agreement and therefore irrevocably and unconditionally waives any rights it may have to claim damages against the Purchasing Authority for any misrepresentation (whether made carelessly or not) or for breach of any warranty unless the representation relied upon is set out in the Agreement or unless such representation was made fraudulently.

The failure by the Purchasing Authority, the Provider or, as the case may be, any Beneficiary to insist upon the strict performance of any provision, term or condition of the Agreement or to exercise any right or remedy consequent upon the breach thereof shall not constitute a waiver of any such breach or any subsequent breach of such provision, term or condition.

Each Party shall bear its own expenses in relation to the preparation, execution and implementation of the Agreement including all costs legal fees and other expenses so incurred.

The Provider warrants represents and undertakes to the Purchasing Authority that there are no pending or threatened actions or proceedings before any court or administrative agency which would materially adversely affect the financial condition, business or operations of the Provider and that there are no material contracts existing to which the Provider is a party which prevent it from entering into the Agreement; and that the Provider has satisfied itself as to the nature and extent of the risks assumed by it under the Agreement and gathered all information necessary to perform its obligations under the Agreement and all other obligations assumed by it.

The rights and remedies provided in the Agreement are cumulative and not exclusive of any rights or remedies provided by the general law, or by any other contract or document.  In this provision "general law" includes the law of a country other than England, and "right" includes any power, privilege, remedy, or proprietary or security interest.

36. Beneficiaries party to this agreement
The Purchasing Authority and the Provider acknowledge that they have entered into the Agreement for the benefit of each of the Beneficiaries as listed in Annex 4.  Accordingly, the Purchasing Authority and the Provider agree that (in addition to the Purchasing Authority's right to enforce the Agreement) each of the Beneficiaries may enforce any term of the Agreement.

Save as provided in Clause 36.1, a person who is not a Party to the Agreement shall have no rights pursuant to the Contracts (Rights of Third Parties) Act 1999 to enforce any term of the Agreement.  

All or any of the provisions of the Agreement may not be rescinded or varied by any of the Parties in their entirety or in part without the consent and written agreement of the Purchasing Authority.

The Provider agrees that it will not raise as a defence or set off against any claim brought against it by any Beneficiary any matter which would have been available to the Provider by way of defence or set off if proceedings had been brought against the Provider by the Purchasing Authority or by way of counterclaim against such of the Beneficiaries if such Beneficiary had been a Party to the Agreement.

In the event that any Beneficiary listed in Annex 4 wishes to enforce its rights under this Clause 36 the following provisions shall apply:

the Beneficiaries shall have the same rights as the Purchasing Authority under the Agreement and shall comply with all the terms of the Agreement which apply to the Beneficiary;

the Beneficiaries agree to exercise their rights under the Agreement only in relation to the provision of  Deliverable(s) to the Purchasing Authority or any of the Beneficiaries and not for any other purpose whatsoever.  In exercising their rights under the Agreement the Beneficiaries shall at all times treat all information concerning the Agreement with the strictest confidence and in accordance with Clause 30;

the Beneficiaries shall not enter into any obligations in the name of the Purchasing Authority or any Beneficiary and shall not make any representations or give any warranties on behalf of the Purchasing Authority or any Beneficiary;

the Purchasing Authority shall not be liable to any Beneficiary for any acts or omissions of the Provider or for any loss, damage or other expenses incurred or suffered by any Beneficiary as a result of such Beneficiary exercising its rights under the Agreement; 
each Beneficiary undertakes to indemnify and keep indemnified the Purchasing Authority and any other Beneficiary party to this Agreement from and against all costs, claims, demands, liabilities, damages, losses and expenses (including all legal expenses) incurred or suffered by the Purchasing Authority or any Beneficiary party to this Agreement:

arising out of or in connection with any act or omission of the Beneficiary or any breach of any term of the Agreement by the Beneficiary;

as a result of any claim, loss, injury, damage, expense or delay suffered or incurred by the Provider or any third party arising directly or indirectly from or in any way connected with the acts or omissions of the Beneficiary in enforcing its rights under the Agreement, whether wilful, reckless, fraudulent, negligent, dishonest or otherwise; and
in the event of any dispute:

between the Provider and any Beneficiary relating to any act or omission of such Beneficiary or any breach of any term of the Agreement by such Beneficiary;

between the Purchasing Authority and any Beneficiary relating to the supply of Deliverable(s) by the Beneficiary to the Purchasing Authority or any Beneficiary,
the Purchasing Authority reserves the right to suspend such Beneficiary’s rights under the Agreement until such dispute has been resolved;

if the Provider makes a claim against any Beneficiary for any act or omission of such Beneficiary or any breach of the Agreement by such Beneficiary the Provider agrees that it shall not include the Purchasing Authority or any Beneficiary as a party to any proceedings against such Beneficiary;

the Purchasing Authority shall notify any Beneficiary which is removed from the list set out in Annex 4 and such Beneficiary shall immediately cease to use any Deliverable(s) supplied under the Agreement. 
37. Intellectual Property

All Intellectual Property shall remain the property of the owner, products and / or licensed materials shall be supplied ‘as is’. 

38. Notices

Any notice to be given under the Agreement shall either be delivered personally, sent by facsimile or sent by first class recorded delivery post (airmail if overseas) or electronic mail.  The address for service of each Party shall be its registered office or such other address as either Party may previously have notified to the other Party in writing.  A notice shall be deemed to have been served:

if personally delivered, at the time of delivery; 

if sent by facsimile at the time of transmission;

if posted, at the expiration of 48 hours or (in the case of airmail seven days) after the envelope containing the same was delivered into the custody of the postal authorities; and

if sent by electronic mail, a telephone call is made to the recipient warning the recipient that an electronic mail message has been sent to him (as evidenced by a contemporaneous note of the Party sending the notice) and a hard copy of such notice is also sent by first class recorded delivery post (airmail if overseas) on the same day as that on which the electronic mail is sent. 

In proving such service it shall be sufficient to prove that personal delivery was made, or that the envelope containing such notice was properly addressed and delivered into the custody of the postal authority as prepaid first class, recorded delivery or airmail letter (as appropriate) or that the facsimile was transmitted on a tested line or that the correct transmission report was received from the facsimile machine sending the notice as the case may be.

39. Force Majeure

No Party shall be entitled to bring a claim for a breach of obligations under the Agreement by the other Party or incur any liability to the other Party for any Loss or damages incurred by that party to the extent that a Force Majeure Event occurs and it is prevented from carrying out obligations by that event of force majeure.

In the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party as soon as practicable. The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.

As soon as practicable, following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of the Agreement.

40. Law

The Provider submits to the jurisdiction of the English courts and agrees that the Agreement is to be governed and construed according to English law.

ANNEX ONE 
Specification

[to be defined by the Purchasing Authority and / or Beneficiary as detailed in the Order]
ANNEX TWO

NHS Eligibility Criteria – Electronic Content

The NHS eligibility criteria list defines the eligible persons who are entitled to have Open Athens accounts. The current list was originally defined to set out all eligible persons across the NHS who could access electronic content resources purchased at a national level. 

For all other purchasing levels made through the Framework e.g. regional, local, consortia, eligibility will consist of the eligible persons as listed in the NHS Eligibility Criteria within geographically or organisationally-defined areas. 

(Additionally, those Beneficiaries (as set out in Clause 1: Definitions) who choose to purchase through the Framework, will have their own specific eligibility requirements.) 

Authorised users

A. Employees, workers and contractors
 of organisations which provide NHS-commissioned care in England 
B. Employees, workers and contractors1 of organisations which commission care for NHS patients in England 
C. Employees, workers and contractors1 of organisations which receive government funding to provide executive, regulatory, advisory and delivery services to the NHS in England
D. Employees, workers and contractors1 of organisations which receive government funding to provide social care services or information to support social care service delivery
E. Registered health care professionals who provide NHS-commissioned care in England
F. Individuals engaged to provide education, training or research for the NHS in England
G. Healthcare students, from the date of commencement of an NHS-commissioned education programme which involves practice and placement within NHS provider services, for the duration of their programme. 
H. Patients, carers and members of the public (walk-in access only)
I. Any other person authorised by any of the persons listed in A to E above to use or otherwise have the benefit of Company Deliverables or Services
Exclusions

The following entities are excluded (except where individuals are eligible under A-I above) 

· Royal Colleges 
· Higher Education Institutions 
· Private sector organisations which provide non-NHS commissioned care
· Private sector organisations which provide consultancy services to the NHS 
· Pharmaceutical companies 
· Health-related research and information charities which do not provide care
· Commercial information providers
Ensuring compliance with the eligibility criteria 

Access will be via Open  Athens only. As at present, individuals with an NHS e-mail address or access to an NHS network PC will be able to self-register for an Open Athens account. Applications from other individuals will be directed to a librarian (the Athens Administrator) who has responsibility for checking compliance against the eligibility criteria before granting access to those deemed eligible. As at present, the Athens Administrators will work collaboratively to ensure that the criteria are applied rigorously and consistently across the country.

Authorised users with examples

A. Employees, workers and contractors of organisations which provide NHS-commissioned care in England 
Examples: Trusts; GP practices; NHS Treatment Centres; Defence Medical Services; prison healthcare services; independent, private, charitable and voluntary sector organisations which provide NHS-commissioned care or work in partnership with the NHS to provide care to NHS patients, including hospices, cancer support charities and social enterprise organisations; government-funded bodies which provide public health services. 

B. Employees, workers and contractors of organisations which commission care for NHS patients in England 
Examples:  Primary Care Trusts and their successor organisations; NHS Commissioning Boards; GP Consortia; NHS Commissioning Support agencies.

C. Employees, workers and contractors of organisations which receive government funding to provide executive, regulatory, advisory and delivery services to the NHS in England
Examples: the Department of Health (DH); Strategic Health Authorities and their successor organisations; Monitor; the Care Quality Commission; DH ‘Arm’s Length Bodies’ including Special Health Authorities, Executive Agencies and Non Departmental Public Bodies, and DH-owned companies.

D. Employees, workers and contractors of organisations which receive government funding to provide social care services or information to support social care service delivery
Examples: local authorities, Children and Family Court Advisory and Support Service, Social Care Institute for Excellence, Skills for Care, Centre for Excellence and Outcomes in Children and Young People's Services. 

E. Registered health care professionals who provide NHS-commissioned care in England
Examples: registered medical practitioners, dentists, dispensing and ophthalmic opticians, pharmacists; registered professionals recognised by the Nursing and Midwifery Council and by the Health Professions Council, including independent sector nurses providing cancer care.

F. Individuals engaged to provide education, training or research for the NHS in England
Examples: employees and workers of Deaneries, educators contracted to provide training to the NHS, librarians delivering services to NHS, researchers contracted to do DH- or NHS-funded research. 
G. Healthcare students, from the date of commencement of an NHS commissioned education programme which involves practice and placement within NHS provider services, for the duration of their programme
H. Patients, carers and members of the public (walk-in access only)
I. Any other person authorised by any of the persons listed in A-E above to use or otherwise have the benefit of NHS Deliverables or Services
Examples: NHS volunteers; employees of PFI partners which provide maintenance, catering and portering services in hospitals; individual representatives of  NHS-related collaboratives e.g. HealthWatch, Comprehensive Local Research Networks, Collaborations for Leadership in Applied Health Research and Care, Health Innovation & Education Clusters; individual public-sector employees working in partnership with the NHS e.g. coroner, health service ombudsman, police officer; registered members of NHS library services; at the discretion of NHS librarians, retired NHS staff who have  retained their professional registration. 

Annex Three

Pricing Schedule

ANNEX FOUR
Beneficiaries party to this agreement 

The Beneficiaries listed below shall be party to this Agreement and are the Beneficiaries to which the Purchasing Authority has purchased the Deliverables as set out in Annex 1 or the Schedules(s) of this Agreement, in Partnership, Collaboration or Consortia:

	Organisation 

(from Beneficiaries List)
	Address
	Contact Name of Beneficiary

	
	
	

	
	
	

	
	
	


ANNEX FIVE
Variation to Agreement 

Schedule 1 to the Agreement between the Purchasing Authority and the provider of                  on the     Day of   200 (“the Agreement”).

For the purposes of this Memorandum of Agreement:

	the Purchasing Authority Commissioning Manager
	means the individual from time to time appointed by the Purchasing Authority and notified to the Provider in writing responsible for the co-ordination of the development specified below;




This Memorandum of Agreement, pertain to the development of [add details] (the “Services and Supply”) to be undertaken by the Provider and is agreed by the Provider and the Purchasing Authority as a current addition to Annex 1 to the Agreement.

The Development Services and Supply will:

· be developed by the Provider in compliance with the Specification or Schedule(s)s contained in this Memorandum, and

· be developed and delivered in accordance with the terms and conditions of the Agreement.

This Development Services and Supply consists of:

[To be completed]

The Scope and this Memorandum may only be varied with the prior written agreement of the Purchasing Authority, such agreement (if given) not to be unreasonably delayed.

The Milestones for deliverables which are required by the Purchasing Authority are detailed in this Memorandum.  The Purchasing Authority requires, and the Provider will deliver [annually, quarterly, monthly] a Monitoring Report in the form and by the times set out within the Schedule  for Reporting & Monitoring .  

Milestones 

	Due Date
	Milestone



	
	

	
	

	
	


The Provider shall be deemed to have completed a Milestone by the Due Date notwithstanding any delay beyond the Due Date if such delay would not have occurred but for any act or omission of the Purchasing Authority, anything done or omitted to be done on the Purchasing Authority instructions or any other act or omission of a third party which was beyond the reasonable control of the Provider (for the avoidance of doubt such third parties do not include the Provider’s sub-Contractors,). 

Terms defined in the Agreement shall bear the same meanings in this Memorandum of Agreement, unless otherwise stated, or the context otherwise requires.

	______________________________

Signature on behalf of the Provider
Name 

Title

Date
	______________________________

Signature on behalf of the Purchasing Authority
Name 

Title

Date


The Schedules

	LOT Number
	LOT Name
	Schedule Name
	Schedule Number

	LOT 1
	Print journals
	Schedule A: Print Journals
	Schedule A (05A)

	LOT 2
	E-journals 
	Schedule  B: Electronic Journals: Agent Supply 

Schedule  B: Electronic Journals: Direct Publisher Supply
	Schedule B (05B/A)

Schedule B (05B/P)

	LOT 3
	Print books 
	Schedule C: Print Books
	Schedule C

	LOT 4
	E-books 
	Schedule D: Electronic Books: Agent Supply

Schedule D: Electronic Books: Direct Publisher Supply 
	Schedule D (05D/A)

Schedule D (05D/P)

	LOT 5
	Databases
	Schedule E: Databases: Agent Supply 

Schedule E: Databases: Direct Publisher Supply 
	Schedule E (05E/A)

Schedule E (05E/P)

	LOT 6
	Aggregated Evidence Summaries Resources
	Schedule F: Aggregated Evidence Summaries Resources: Agent Supply 

Schedule F: Aggregated Evidence Summaries Resources: Direct Publisher Supply
	Schedule F (05F/A)

Schedule F (05F/P)


� Employees, workers and contractors have access only whilst engaged in NHS-related business 






NICE Electronic and Print Content Framework 


Supplementary Terms and Conditions of Contract


1

